STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

RAUL ROVAGUERA, M D.,
Petiti oner,

VS. CASE NO  87-3604F

DEPARTMENT OF PROFESSI ONAL

REGULATI ON, BOARD OF MEDI CAL

EXAM NERS

Respondent .

N N N N N N N N N N N N

FI NAL ORDER

Pursuant to notice, a formal hearing in the above matter was
held before the Division of Adm nistrative Hearings by its duly
designated Hearing O ficer, Donald R Al exander, on Decenber 1,
1987, in West Pal m Beach, Florida.

APPEARANCES

For Petitioner: Charles C. Powers, Esquire
M chael S. Smth, Esquire
Post O fice Box 15021
West Pal m Beach, Florida 33409

For Respondent: Stephanie A Daniel, Esquire
130 North Monroe Street
Tal | ahassee, Florida 32399-0750

BACKGROUND

By petition filed on August 18, 1987, petitioner, Rau
Romaguera, M D., seeks an award of attorney's fees and costs
pursuant to Section 57.111, Florida Statutes (1985). The
petition was filed after respondent, Departnment of Professional
Regul ati on, Board of Medical Exam ners, entered a Final Order on
June 19, 1987 in Case No. 86-4887 dism ssing with prejudice an
admnistrative conplaint filed against petitioner for allegedly
vi ol ati ng Chapter 458, Florida Statutes.

By agreenent of the parties, a final hearing on the petition
was held on Decenber 1, 1987 in West Pal m Beach, Florida. At



hearing, petitioner presented the testinony of Mchael S. Smth
and offered petitioner's exhibit 1 which was received in

evi dence. Respondent offered respondent's exhibit 1 which was

received in evidence. That exhibit is the record of DOAH Case

No. 86-4887.

The transcript of hearing was filed on Decenber 14, 1987.
Proposed findings of fact and conclusions of |aw were filed by
petitioner on Decenber 24, 1987. None were filed by respondent.
A ruling on each proposed finding of fact is made in the Appendi x
attached to this Final Oder

At hearing, the parties stipulated that petitioner is a
prevailing small business party within the neani ng of Subsection
57.111(3), Florida Statutes (1985), and that petitioner has
incurred costs and fees of at |east $10,000 in defending this
action. The only issue, then, is whether the actions of
respondent were substantially justified in initiating its
conpl ai nt, or whether other special circunstances exist which
woul d nmake an award of fees and costs unjust.

Based upon all of the evidence, and the stipul ation of
counsel, the follow ng findings of fact are deerm ned:

FI NDI NGS OF FACT

1. Petitioner, Raul Romaguera, is a small business party
within the nmeani ng of Subsection 57.111(3)(d), Florida Statutes
(1985). Wen the underlying action herein occurred, he was
licensed as a nedical doctor by respondent, Departnment of
Pr of essi onal Regul ati on, Board of Medical Exam ners (Board).

2. On October 27, 1986, respondent filed an adm nistrative
conpl aint against Dr. Romaguera alleging that he had viol ated
Subsection 458.331(1)(t), Florida Statutes (1985), by commtting
gross mal practice or failing to practice nedicine with that |evel
of care, skill, and treatnment which is recognized by a reasonably
prudent simlar physician as bei ng acceptabl e under simlar
conditions and circunstances. The alleged violation related to
Dr. Ronmguera's inspection and diagnosis of a patient's tissue in
Decenber, 1980 whil e supervising a pathol ogy departnent at a Lake
Wrth hospital. After an evidentiary hearing was conducted on
March 24 and 25, 1987, a Recommended Order was entered by the
under si gned on May 12, 1987, finding that the charge was
unsubst anti ated and recommendi ng that the conpl aint be di sm ssed.
The Recommended Order was adopted by the Board in its entirety by
Final Order dated June 19, 1987. A tinely petition for
attorney's fees and costs was thereafter filed by petitioner on
August 18, 1987.



3. The parties have stipulated that, as a result of the
Board's Final Order, Dr. Ronaguera is a prevailing small business
party wthin the nmeaning of Section 57.111, Florida Statutes
(1985). They have also stipulated that, in order to defend
agai nst the agency's action, Dr. Romaguera incurred at | east
$15,000 in attorney's fees and costs.

4. There is no evidence as to what information, oral or
witten, the probable cause panel had before it when voting to
initiate this action. The agency does stipulate that, at sone
point in the probabl e cause phase of the proceeding, the panel
requested nore information on the matter before taking a vote.
This is corroborated by an agency nenorandum dated April 8, 1986
and introduced into evidence as petitioner's exhibit 1.

5. At the final hearing on the nerits of the admnistrative
conpl aint, the agency presented a nunber of expert w tnesses who
concurred in the Board's assessnent that Dr. Romaguera had failed
to practice nedicine with that | evel of care, skill and treatnent
required of a reasonably prudent simlar practicing physician in
the Lake Wrth area. Doctor Romaguera al so presented the
testi nony of an expert who disagreed with this assessnent.

Hence, the validity of the charges turned on the credibility and
wei ght to be given the various experts by the undersigned.

CONCLUSI ONS OF LAW

6. The Division of Admnistrative Hearings has jurisdiction
of the subject matter and the parties thereto pursuant to
Subsection 120.57(1), Florida Statutes (Supp. 1986).

7. Initially, some conmment is necessary with respect to the
burden of proof in this type of proceeding. As the petitioner,
Dr. Ronaguera bears the burden of proving that he is a small
busi ness party and that he prevailed in the action. Once this
showi ng is nmade, the burden shifts to the agency to denonstrate
that its actions were substantially justified or that special
ci rcunst ances exi st which would make an award unjust. As
succinctly stated in Gentele v. Departnent of Professional
Regul ati on, Board of Optonetry, 9 FALR 310, 327 (DOAH June 20,
1986)

The concl usion that the agency nust prove its
actions were substantially justified, or that
speci al circunstances exist which woul d nake
an award unjust, is buttressed by the plain

| anguage of the statute. |In mandatory
| anguage, Section 57.111(4)(a) declares the
general rule -- that fees and costs "shall"

be awarded to a prevailing snmall business



party. Then, following a conma, the Act
creates two exceptions (actions substantially
justified or special circunstances nmake an
award unjust) which, if proven, make the
general rule inapplicable. The agency is the
best party to know the factual and | egal
basis of its prior actions, and whet her
speci al circunstances exist which woul d nake
an award unjust. Hence, it is the agency

whi ch nust affirmatively raise and prove the
excepti on.

This allocation of proof is consistent with federal decisions
interpreting an al nost identical provision in Section 504(a)(1)
of the Federal Equal Access to Justice Act (5 U S.C., s. 504 et
seq.), upon which the state lawis patterned. 1/ Therefore, if
petitioner establishes he is a prevailing small business party,
t he agency nust then prove the exception.

8. The parties have stipulated that Dr. Romaguera is a
prevailing small business party and that he incurred at | east
$15,000 in attorney's fees and costs in defending this action.
This being so, it is concluded petitioner has established a prim
facie case for entitlenent to an award of fees and costs.

9. The parties disagree on the required showing to
denonstrate that a proceeding is substantially justified. By way
of argument at hearing, the Board takes the position that the
entire record, as defined in Subsection 120.57(1)(b)6., Florida
Statutes (Supp. 1986), nust be reviewed in order to fairly assess
the legitimacy of the proceeding. Conversely, Dr. Romaguera
contends the inquiry is limted to the probabl e cause phase of
the proceeding, a matter not normally a part of the above record
unl ess produced by the agency pursuant to a request of the
| i censee.

10. As an instructive aid in determ ning whether an action
was substantially justified, Subsection 57.111(3)(c) provides
that "(a) proceeding is 'substantially justified if it had a
reasonable basis in fact and law at the tinme it was initiated by
a state agency." (Enphasis added) 1In clear terns, then, the
| egislature has directed the trier of fact to determ ne what data
or advice the agency relied upon when it initiated a proceeding
against a licensee, and whether this determ nation constituted a
reasonabl e basis in fact and law for initiating an action. Under
the existing statutory schenme An Section 455.225, Florida
Statutes (Supp. 1986), and as codified in Rule 21N 18. 006,
Florida Adm nistrative Code (1987), a probable cause panel, nade
up of three nenbers of the Board, has the statutory duty of
exam ning conplaints brought to its attention and determ ni ng



whet her they warrant a finding of probable cause against a
licensee. 2/ Therefore, it is this phase of a Board proceeding,
and not the final hearing on the nmerits, that Subsection
57.111(3)(c) mandates be reviewed in order to adjudicate a claim
for attorney's fees and costs. In construing the statute in this
manner, the undersigned has given primary consideration to the

pl ain meaning of the statutory |anguage itself and avoi ded an
interpretation that would I ead to an absurd result. 3/

11. The evidence does not disclose whether the panel had a
reasonabl e basis in fact or law to find probabl e cause. |ndeed,
the record is void as to what information, if any, the panel
considered in reaching its decision. Likew se, in the present
state of the record, the undersigned cannot determne if a
"meani ngful " probabl e cause i nquiry was conducted by the panel as
required by law. See, for exanple, Kibler v. Departnent of
Prof essi onal Regul ation, 418 So.2d 1081 (Fla. 4th DCA 1982).

G ven this lack of evidence, it cannot be said that respondent
has sustained its burden of proving that the action was
"substantially justified."” Neither has respondent shown the
exi stence of other "special circunstances" that would make an
award of fees and costs unjust. This being so, Dr. Romaguera's
petition should be granted. 4/

12. In reaching the above concl usion, the undersigned has
consi dered the agency's subm ssion of petitioner's exhibit 1,
which is the record in Case No. 86-4887 after it was initiated by
the Board. It is true, as the exhibit suggests, that the nerits
of the charges in Case No. 86-4887 turned on a credibility
assessnent by the undersigned of various expert w tnesses
tendered by the respective parties at final hearing. However,
the fact that, after the proceeding was initiated, the agency was
able to procure expert wi tnesses to support its position does not
sanitize its failure here to docunent the probabl e cause phase
(itnitiation) of the proceeding. 5/ Therefore, the case of
Gentele v. Departnment of Professional Regul ation, Board of
Optonetry, 513 So.2d 672 (Fla. 1st DCA 1987), is distinguishable
since in Gentele the agency's initiation of an action was founded
on a credibility assessnent by the probabl e cause panel (and not
a hearing officer), and as such, had a reasonable basis in fact
and law. Here there is no evidence upon which to nake a simlar
determ nation

Based on the foregoing findings of fact and concl usi ons of
law, it is

ORDERED that Dr. Romaguera's petition for attorney's fees
and costs be GRANTED and that the Board of Medical Exam ners pay



petitioner $15,000 in attorney's fees and costs within thirty
days fromdate of this order as required by Subsection 57.111(5),
Florida Statutes (1985).

DONE AND ORDERED this 4th day of January, 1988, in
Tal | ahassee, Leon County, Florida.

DONALD R ALEXANDER

Hearing Oficer

Di vi sion of Adm nistrative Hearings
The QGakl and Bui |l di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32301

(904) 488-9675

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 4th day of January, 1988.

ENDNOTES

1/ See, for exanple, Derickson v. National Labor Rel ations
Board, 774 F.2d 229 (8th Gr. 1985); Tenp Tech Industries, Inc.
v. National Labor Relations Board, 756 F.2d 586 (7th Cr. 1985);
Charter Managenent, Inc. v. National Labor Rel ations Board, 768
F.2d 1299 (11th Gr. 1985); Ashburn v. United States of Anmerica,
740 P.2d 843 (11th Gr. 1984); Enerhaul, Inc. v. National Labor
Rel ations Board, 710 F.2d 748 (11th G r. 1983).

2/ It is noted that if the panel nakes a finding of probable
cause, DPR nust follow this determ nation since Subsection

455, 225(3), Florida Statutes (Supp. 1986), provides that, after
such a finding is made, DPR "shall file a formal conplaint”
agai nst the licensee. (Enphasis added)

3/ If the agency's position was adopted, the Board could justify
the initiation of any action by nerely producing a w tness at
final hearing who supported the allegations in the conplaint.

4/ At hearing respondent suggested that petitioner had wai ved
his right to chall enge any aspect of the probabl e cause phase of
t he proceeding since he had not tinmely done so in Case No. 86-
4887. This contention is rejected since (a) it is the
respondent, and not petitioner, that nmust affirmatively raise and
prove the exception, and (b) there is nothing in Section 57.111
that bars a party fromutilizing its provisions unless it



previ ously sought a dism ssal of the adm nistrative conplaint on
t he ground the agency had not satisfied all procedural
requirenents in Section 455.225.

5/ This proposition works both ways. |If, for whatever reason,

t he agency produced little or no evidence at final hearing on the
merits of the conplaint, but could show the probabl e cause panel
was substantially justified in its decisionto initiate the
matter, the Board would be statutorily insulated against a claim
for fees and costs.

APPENDI X TO FI NAL ORDER, CASE NO. 87-3604
Petiti oner:

1. Covered in finding of fact 1.
2. Covered in finding of fact 3.
3. Covered in finding of fact 3.
4. Partially covered in finding of fact 4. The renuai nder
is irrelevant.
5. Rejected as being irrel evant.
6. Rejected as being irrelevant.
7. Covered in finding of fact 4.
8. Covered in finding of fact 4.

COPI ES FURNI SHED

Charles C. Powers, Esquire

M chael S. Smth, Esquire

Post O fice Box 15021

west Pal m Beach, Florida 33409

St ephanie A. Daniel, Esquire
130 North Monroe Street
Tal | ahassee, Florida 32399-0750

Wlliam O Neil, 111, Esquire

CGeneral Counse

Departnent of Professional
Regul ati on

130 North Monroe Street

Tal | ahassee, Florida 32399-0750



NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL ORDER | S ENTI TLED
TO JUDI CI AL REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES.
REVI EW PROCEEDI NGS ARE GOVERNED BY THE FLORI DA RULES OF APPELLATE
PROCEDURE. SUCH PROCEEDI NGS ARE COMVENCED BY FI LI NG ONE COPY OF A
NOTlI CE OF APPEAL W TH THE AGENCY CLERK OF THE DI VI SI ON OF

ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOMPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FI RST
D STRICT, OR WTH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE

DI STRI CT WHERE THE PARTY RESI DES. THE NOTI CE OF APPEAL MJST BE
FI LED WTH N 30 DAYS OF RENDI TI ON OF THE ORDER TO BE REVI EVED.



